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OPPOSITION OF SPRINT

Sprint Communications Company L.P. ("Sprint"), pursuant to
Section 1.429(f) of the Commission's Rules, 47 C.F.R. §1.429(f),
hereby opposes, in one respect, AT&T's Petition for Partial
Reconsideration of the Commission's Report and Order (FCC 97-280)
released Augqust 18, 1997 ("Benchmarks Order") in the above-
referenced proceeding.' Specifically, Sprint requests that the
Commission deny AT&T's request that market entry by foreign
carriers be conditioned on a requirement that the settlement
rates of such carriers "be reduced to the 'best practice' rate.”
Petition at 3. 1In support thereof, Sprint stated as follows.

In the Benchmarks Order, the Commission determined that a
carrier's Section 214 authorization "to provide facilities-based
switched or private line services to a market in which its

affiliated foreign carrier provides service" would be conditioned

1Sprint also opposes the Petition for Reconsideration filed by the Philippines
Parties which challenges the legal underpinnings of the Benchmarks Order. The
Philippines Parties, however, simply reiterate the arguments that were raised
by various parties below and that were found by the Commission to be
unavailing. Benchmarks Order at 99275-314. Thus, the petition of the
Philippines Parties should be denied.
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on "that foreign carrier offering U.S. carriers a settlement rate
to terminate U.S.-originated traffic on the affiliated route that
is at or below the relevant benchmark."? The Commission found
that such condition is necessary to "prevent potential
anticompetitive distortions in the U.S. market for IMTS."
Benchmarks Order at 9207.

Although AT&T agrees with the Commission on the need to
utilize benchmarks to condition the authorization of carriers to
provide service in affiliated foreign markets, it argues that use
of the upper-end benchmark as the standard will not be effective
in preventing anticompetitive distortions in the IMTS market.
AT&T claims that the only way to "remove the ability and
incentive [of foreign-affiliated carriers] to use settlement
rates to engage in price squeezes and one-way by-pass" is to
condition Section 214 authorizations of foreign-affiliated
carriers upon the offering of settlement rates by the foreign
carrier at the so-called "best practice" rate which, according to

3

AT&T, "marks the low-end of the benchmark ranges." Petition at

3.

’Carriers' authorizations to provide switched services over resold
international private lines will include the condition that "settlement rates
for at least 50 percent of the settled U.S. billed traffic on the route or
routes are at or below the appropriate benchmark."” Benchmarks Order at {243.

*The "best practice” rate "is based on the lowest, commercially viable,
settlement rate paid today by U.S. carriers to an overseas carrier from a
competitive market." Benchmarks Order at 9133. The initial "best practice”
rate selected was the average settlement rate in the U.S.-Sweden market
($.08). Id. at 9134.



The Commission recognized that "settlement rate benchmarks
based on the Tariff Components Price methodology are above-cost."
Benchmarks Order at 1222. Nonetheless, it concluded that a
Section 214 condition that required settlement rates in an
affiliated market to be at or below the relevant benchmarks
"substantially reduces the above-cost termination charges that
could be used to execute a price squeeze.”" Id. It also found
that such standard would not likely jeopardize the benefits to
U.S. consumers that would result from increased competition by
foreign carriers in the U.S. IMTS market. Id. at 9221.

Thus, the Commission rejected AT&T's argument that the
settlement rate standard to be used in conditioning the Section
214 authorizations of carriers in affiliated markets needed to be
more stringent. Benchmarks Order at 9208. It disagreed with
AT&T's claim that the "settlement rates on the affiliated route
[had to be] at or below a TSLRIC-based rate in order to prevent
"market-distorting price squeeze behavior" by foreign affiliated
carriers. Id. at f221. The Commission found that AT&T's
proposed settlement rate condition "is not necessary to prevent
distortions in the U.S. market for IMTS service," id., and, in
fact, "would be an overreaction to the potential for a price
squeeze." Id. at 9222. Moreover, the Commission determined that
far from protecting competition, AT&T's proposed condition "could
harm the development of further competition in the market" by

"effectively deter([ring] many carriers from providing facilities-



based service from the United States to affiliated markets."
This, in turn, "would impede [the Commission's] goal of
increasing competition in the U.S. market for IMTS to the
detriment of U.S. consumers. Id. at 9221.

Nothing in AT&T's petition suggests that the Commission's
findings are incorrect or that the Commission should reconsider
its carefully drawn balance between the acceptance of foreign
competition and the need to prevent any anticompetitive behavior
by such carriers. The Commission's declined to adopt low-end
benchmarks because it did not have sufficient data to determine
the TSLRIC of providing international termination service. Id.
at 99131-132. AT&T is simply incorrect in claiming that the so-
called "best practice" rate establishes the low-end of the
benchmark range. The "best practice" rate is an enforcement
remedy to be applied on affiliated routes wheré "the Commission
detects market distortion." Id. at 9132. It would be odd indeed
for the Commission, having decided against establishing a low-end
benchmark because of a lack of data, to adopt a rate to be used
only in enforcement proceedings as the settlement rate on all
affiliated routes.

AT&T's central claim is that a foreign carrier's authority
to serve its home market from the U.S. be conditioned upon the
"best practice" rate because such rate is "much closer to foreign
market termination costs." AT&T Petition at 5. But there is no

evidence of this; and, in particular, there is no evidence that



this is true for all countries. AT&T has provided no data to
support the view that the "best practices" rate accurately
establishes the cost-based rate for providing international
termination service. For the Commission to accept AT&T's
suggestion to condition Section 214 authorizations of foreign-
affiliated carriers upon establishing the "best practice" rate as
the settlement rate on the affiliated route would be completely
inconsistent with the Commission refusal to adopt low-end
benchmarks because of the lack of cost data.

Rejection of AT&T's requested revision is also suggested by
the fact that there is no U.S. international market (with the
apparent exception of U.S.- Sweden market) in which the
settlement rate is as low as the $0.08 "best practice" rate
adopted by the Commission. As AT&T is presumably aware, its
proposed standard would seriously inhibit foreign competitors
from entering the U.S. market, or if they have already entered,
from remaining there. It is not clear that there are any foreign
carriers that would be willing to lower accounting rates to $.08
in order to begin to provide or continue to provide service
between their home markets and the U.S.

Moreover, to close the U.S. market to most foreign
competition (and, as noted, this would be the clear result of
AT&T's proposal) at the same time as the WTO agreement on
telecommunications is to take effect would place the Commission,

and the United States itself, in an extremely awkward position:



the Commission would be adopting additional protectionist
measures at the same time that the U.S. and most of the rest of
the world have agreed to open their telecommunications markets to
foreign competition. Such a course is certainly unattractive and
it may well be unlawful as well.

AT&T insists upon such protection because of the perceived
dangers of foreign carrier inbound bypass and "price squeezes."
Both of these dangers exist, but they hardly justify the assault
on foreign competition sought by AT&T.

Inbound bypass exists and will continue to exist regardless
of whether foreign carrier affiliates are allowed to operate in
the United States. A foreign carrier with no U.S. affiliate can
simply "bypass" U.S. accounting rates by sending inbound U.S.
traffic via a third country with lower settlement rates to the
U.S. than are applicable from foreign carrier’s home country.

The best defense against inbound bypass is to reduce accounting
rates with all countries so they are closer to cost. This is
what the Commission has sought to accomplish in its Benchmarks
Order. It, therefore, makes no sense for the Commission to adopt
a hypothetical "best practice" rate which has not been shown to
be related to costs and which the Commission has therefore

decided to use only as a remedial measure.



The danger of a "price squeeze" has similarly been
exaggerated by AT&T.? An effective "price squeeze" requires (1)
a U.S. affiliate that is either wholly owned by a foreign carrier
or nearly so, and (2) an accounting rate substantially above
cost. The Commission’s test for affiliation ordinarily begins at
25 percent for non-controlling investments (47 C.F.R. §63.18(1i)),
and, in the case of Sprint, was applied to the acquisition of 10
percent interests in Sprint by France Télécom and Deutsche
Telekom. Sprint Declaratory Ruling, 11 FCC Rcd 1850 (1996). The
idea that a "price squeeze" could occur at these levels of
ownership or even much higher levels of ownership is extremely
unconvincing. Nevertheless, AT&T’s proposed "best practice" test
would apply regardless of the level of ownership by the foreign
carrier in the U.S. affiliate and regardless of whether the
foreign carrier even controls the foreign affiliate. In any
case, a reduction of rates to the levels established by the
Benchmarks Order will substantially eliminate the predicate for
the second requirement to successfully accomplish a "price

squeeze, " namely, the existence of rates substantially above

‘This exaggeration is not new here. See, e.g., AT&T's Opposition at 39-41
filed November 18, 1994 in Sprint Corporation, Petition for Declaratory Ruling
Concerning Sections 310(b) (4) and (d) and the Public Interest Requirements of
the Communications Act of 1934, as amended, File No. ISP-95-002 (Sprint
Declaratory Ruling). In its Reply filed December 5, 1994 in File No. ISP-95-
002 at 58-60, Sprint explained that it would hardly be a sound business
strategy for either France Télécom or Deutsche Telekom to subsidize an
aggressive pricing campaign by Sprint in the U.S.-France or U.S.-Germany
market by transferring revenues garnered from above-cost accounting rates to
Sprint since each carrier would receive back only ten percent of any monies
transferred.



costs. Under these circumstances, the danger of a "price
squeeze" is sufficiently attenuated so that any remaining
situations can be carefully monitored by the Commission and
remedial action taken. The serious limitation on foreign entry
suggested by AT&T’s test is totally out of line with the marginal
remaining danger of any "price squeeze."

For the reasons stated above, Sprint regquests that the
Commission deny AT&T's Petition for Reconsideration requesting
that market entry by foreign carriers be conditioned on a
requirement that the settlement rates of such carriers "be

reduced to the 'best practice' rate."

Respectfully™submitted,
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